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1. Appellant

M/s Shubh Construction, 8-Kameshwar Bunglow, Shayona City Road,
Ghatlodia, Ahmedabad-380061

2. Respondent
The Additional Commissioner, CGST, Ahmedabad North {* Floor, Custom
House, Navrangpura, Ahmedabad - 380009
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Gouvt. of India, Rewsmn
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliamént Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(if) In case of any loss of goods where the loss occur in transit from a factory to a

warehouse or to another factory or fr)on\on\e(warehouse to another during the course of
processing of the goods in a warehousea@‘r'm‘?stp -age whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and _
shall be accompanied by two copies each of the OIO and Order-In-Appeal. lt
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2™ floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
‘Rs.100/- for each.
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One c'opy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-1 item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.
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W@W 10,%'@3 ¥U¢ ® |(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
efifj% \, confirmed by the Appellate Commissioner would have to be pre-deposited,
S5\ provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
\noted that the pre-deposit is a mandatory condition for filing appeal before
3y JCESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
> & jof the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
J (i) amount determined under Section 11 D;
(i) ~ amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
9 1R F iy ordfle W & T w51 Yoo SHUdT Yoo AT gU8 fyariaa g1 df A1 g g 3w
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In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
“penalty, where penalty alone is in dispute.”
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'ORDER IN APPEAL

M/s. Shubh Construction, 8-Kameshwar Bunglow, Shayona City Road, Ghatlodia,
Ahmedabad-380061 (hereinafter referred to as ‘#he appellant’) have filed the present
appeal aga'inst the Order-in-Original No. 116/ADC/GB/2021-22 dated 31.03.2022, (in
short ‘impugned order') passed by the Additional Commissioner, Central GST,
Ahmedabad North (hereinafter referred to as 'the agjudicating authority). The appellant
were engaged in providing taxable services and were registered under, Service Tax
Registra'tion No. AAQFS7725NSD001.

2. The facts of the case, in brief, are that on the basis of the data received
from the Central Board of Direct Taxes (CBDT) for the F.Y. 2014-15 .to 2016-17, it was
noticed that the appellant has léss declared the taxable value in their ST-3-Returns
compared to the service related taxable value declared in their ITR/Form-26 AS. Letters |
were, therefore, issued to the appellant to explain the reasons for non-payment of tax
and to provide certified documentary evidences for the E.Y. 2014-15 to F.Y. 2016-2017.
The appellant neither provided any documents nor submitted any reply justifying the
non-payment of service tax on such receipts. The detail of the differential income is as
under; '

Table-A
F.Y. Value as per | Value declared [ Differential .| Service Tax
B/S, P&L, | in ST-3-Return | Income liability
Forem-26AS '
_ of ITR'
2014-15 86,94,792/- - 86,94,792/- 10,74,676/-
2015-16 1,98,96,461/- | 1,58,00,045/- 40,96,416/- 5,93,980/-
2016-17 2,59,01,537/- - 2,59,01,537/- 38,85,231/-
Total 55,53,887/-

2.1 AS_how Cause Notice (SCN) No.STC/15-98/0A/2020 dated 29.09.2020 was,
therefore, issued to the appellant proposing recovery of service tax amount of Rs.
55,53,887/- not paid on the differential value of income received during the F.Y. 2014-15

to F.Y. 2016-17 along with interest under Section 73(1) and Section 75 of the Finance

Act, 1994, respectively. Imposition of penalties under Section 77(1) and Section 78 of the
Finance Act, 1994 wereé also proposed.

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs.55,53,887/-was confirmed alangwith interest. Penalty of Rs.10,000/- under
Section 77(1) and penalty of Rs.55,53,887/-was also imposed under Section 78 of the
F.A., 1994,

3. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant preferred the present appef}/a'{ol‘&5 @gwl,‘qt;@ the application seeking
A\ 1. CENT Ve
Slow: %
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condonation of delay on the grounds elaborated S
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> They contended that they have provided Works Contract Service and in terms of
Service Tax (Determination of Value) Rules, 2002 || September, 2014, they are
eligible for abatement of 40% On construction of new immovable property; 70%
on Works Contract relating to movable assets and 60% on the Other Works

LContract. Thereafter, from 1.10.2014 onwards the abatement is avajlable at 40%

for Original Work (construction of new immovable property) and 70% for Other
Works Contract. '

» Interms of RCM, if the services are provided to a Company or a Body Corporates
w.ef. 01.07.2012 then 50% service tax liability shall be on the service recipient
and remaining 50% in on the service provider, '

> They submitted computation of service tax liability for the EY. 2015-16 and
2016-17; audited Profit & Loss Account Statement and Balance Sheet for the said
period, Original Contract notes and Origin_a'l Bill Copy, party ledgers, Service tax
payment .ledgers etc to the adjudicating aufhority seeking abatement under
above provisions but were not.considered while deciding the case.

» The demand for the F.Y. 2014-15 js time barred as was passed beyond the period

of limitation.

> The order was passed ex-party and without considering the submissions of the
appellant,

3.1  On going through the appeal membrandum, it is noticed that the impugned.
order was issued on 31.03.2022 and the same was received by the appellant on

03.04.2022. However, the present appeal, in terms of Section 85 of the Finance Act,
1994, was filed on 04.7.2022 i.e. after a delay of 30 days from the last date of filing
appeal. The appellant have filed a Miscellaneous Application seeking condonation of
delay, stating that the matter being very old it took some time for the appellant to
gather the documents to support their cases and making payment of pre-deposit. They
requésted to condone the delay in ﬁlin.g the appeal as the delay is within the
condonable period. -

4, Personal hearing in the matter was held on 14.07.2023. Shri'KrLujal Prajapati,
Chartered Accountant, appeared for personal hearing and reiterated the submissions

made in the appeal and those in the COD application. He submitted that the appellant

provided works contract services. Out of the same, some of the services were provided
to government agencies which are exempt under the mega exemption notification. For
the remaining works contract services they are eligible for the benefit of abatement and

RCM. He also submitted that the show cause notice is not issyed within the stipulated . |

time hence the demand for the year 2014-15 is beyond period of five years. After
excluding the time barred demand for 2014-15 and after granting exemption for service

to government agencies, applying abatement and RCM, the tax'liabili'ty is nil or very
small. He reques%@»a.uow 10 days time for submission of additional documents such

d ?}ch N

as work orders,/c/g@%gﬂb x‘?c:l llans for the tax already paid detail worksheet for the tax
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liability etc. Ir{’ ,Vi/’ﬁsafvﬁ \%‘,lﬁgaﬁw e he requested to set-aside or modify the impugned

order.’
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5. Before taking up the issue on merits, I will first decide the Miscellaneoué

Application filed seeking condonation of delay. As per Section 85 of the Finance Act,

1994, an appeal should be filed within a period of 2 months from the date of receipt of

the decision or order passed by the adjudicating authority. Under the proviso appended

to sub-section (3A) of Section 85 of the Act, the Commissioner (Appeals) is empowered

to condone the delay or to allow the filing of an appeal within a further period of one

month thereafter if, he is satisfied that the appellant was prevented by sufficient cause .
from presenting the appeal within the period of two months. Considering the cause of

delay as genuine, I condone the delay of 30 days and take up the appeal for decision on

merits.

6. I have carefully gone through the facts of the case, the impugned order passed
by the adjudicating authority, submissions made in the appeal memorandum as well as
the additional submissions made during personal hearing. The issue to be decided in
the present case is as to whether the service tax demand of Rs.55,53,887/- confirmed
alongwith interest and penalties in the impugned order passed by the adjudicating
authority, in the facts and circumstances of the case, is legal and proper or otherwise?

7

The demand pertains to the period F.Y. 2014-15 to F.Y.2016-17.

6.1 It is observed that the entire demand has been raised in the SCN based on’ the
income data shared by the CBDT, on which no service tax was paid by the appellant. The
matter was decided ex-parte as the appellant did not avail any of the personal hearing
opportunities granted by the adjudicating authority nor submitted documentary
evidence like works contracts, reconciliation statements. The adjudicating authority
therefore decided the matter ex-parte considering the defence reply and evidences
available on record.

6.2  The appellant however before the appellate authority has submitted the copy of
Contracts, ST-3 return; Form -3CB, Balance Sheets to establish that the services rendered
was Works Contract Service and hence are liable for abatement. Further they have also .
claimed that the demand for the F.Y. 2014-15 is time barred. In respect of the demand
for the remaining period, considering the abatement and RCM liability, the tax liability is
nil or very less.

7. Firstly, I will examine the time barred aspect. The appellant have strongly

contended that the notice covering demand for the E.V. 2014-15 is time barred. I find

that the appellant are registered with the department and have been filing the statutory

returns. However, they have not submitted the copy of ST-3 Return so considering the

due date of filing of returns, I find that the ST-3 for 1% H.Y. was required to be filed on

25" October, 2014 which was extended to 14™ November, 2014 vide Order No.

02/2014-ST dated 24.10.2014. Considering, Syrs period from the due date of filing, the

demand notice for 1 H.Y should have been issued latest by 13" November, 2019. |
Whereas, the present notice was issued on 29.09.2020, hence, I find that the demand for

this period is hit by limitation, hence time bar. The due date filing ST-3 return’ for

October, 2014 to March, 2015 was 25™ April, 2015, so the.SEN

within 24" April, 2020. Whereas, the present notice w,a,o\s’iisn

1nE Cusy,
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find that the demand for this period is also hit by limitation, hence time bar. However,
the demand for the remaining period for'the F.Y. 2015-16 to F.Y. 2016-17 has been
issued well within the period of limitation. I, therefore, find that the demand notice
covering demand for the F.Y. 2014-15 is not sustainable in law hence set-aside on
limitation. '

8. To examine the issue on merits, I have gone through the copy of contract
submitted by the appellant. Details of sample Work Orders are listed below:-

a) In the Order Number SPCL/1221/2015—16/12/01 dated 03.04.2015, the appellant

- have been sub-contracted the.work of providing, laying and installing membrane

waterproofing works at M/s. Maruti Suzuki India Ltd., Hansalpur, by M/s.

Shapoorji Pallonji Co. Pvt, Ltd. they also submitted Invoices raised in this regard

- to the main contractor, M/s. Shapoorji Pallonji Co. Pvt. Ltd., wherein they have

charged 5.6% of service tax (40% of 14% of tax) less 50% of ST (in case of
corprates). : : ’

b)  “Works Order dated 27.11.2015 was for gunniting work to be carried out for
Munshi Manubarwala Memorial Chartiable Trust for which the appellant have
received 50% advance for material and mobilization, 40% running payment and
10% after completion of work with 10 days.

¢)  Work Order with Dresser Rand for 2MM EPOXY Flooring, Identifier, etc with
material value. '

d)  Work Order by Patel Construction Company for carrying out S/R to residential
building at Gopalpuri (providing  Water Proofing Treatment including
Replacement of Damaged Slabs)

e) ‘Letter of Intent dated 03.02.2015 from M/s. Claris for civil renovation work to
revamp existing Claris H.Q. '

From the nature of above contracts it is clear that the appellant was rendering
Works Contact service,

8.1 Interms of Clause (54) of Section 65B, the term Works Contract is defined as;

(54) ‘“works contract” means a contract wherein transfer of property in goods
involved in the execution of such contract is leviable to tax as sale of goods and
such contract is for the purpose  of carrying out construction, " erection,
commissioning, installation, completion, fitting out repailr, maintenance,
renovation, alteration of arny movable or immovable property or for carrying out
any other similar activity or a part thereof in relation to such property;

The works con;(t\'r@q@'p ludes transfer of property in goods in the execution of such

.o @‘“-TLFh'fL X . . . L
contract on %wzgyi‘cih”fsé‘-le;@g,xax /VAT is paid. The appellant have rendered civil
"Ql;old‘with material, hence would be covered under Works
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8.2 In terms of Rule 2(A) of SERVICE TAX (DETERMINATION OF VALUE) RULES, 2006, -
the determination of value in the execution of a works contract shall be;

‘RULE [2A. Determination of value of service portion ih the execution of a
works contract. — Subject to the provisions of section 67, the value of service
portion in the execution of a works contract referrec/ to in clause (h) of section 66F
of the Act shall be determined in the following manner, namely .-

() Value of service portion in the execution of a works contract shall pe
equivalent to the gross amount charged for the works contract less the value of
property in goods [or in goods and land or undivided share of land, as the case
may be] transferred in the execution of the said works contract

Explanation. - For the purposes of this clause, - _

(a) gross amount charged for the works- contract shall not include value added tax
or sales tax, as the case ma v be, paid or payable, if an y, on transter of property in
goods involved in the execution of the said works con tract:

(b) value of works contract service shall include, -

- (1) labour charges for execution of the works; -
(1) amount paid to' a sub-contractor for labour and services;
(iif) - charges for planning, designing and architect's fees,
(iv)  charges for obtaining on hire or otherwise machinery and tools used
 for the execution of the works contract: '
(v) cost of cbnsumab/es such as water, electricity, fuel used in the execution
of the works contract:
(vi)  cost of establishment of the com‘racz‘or're/az‘ab/e to supply of labour and
services; o : '
(vii) other similar expenses refatable to supply of labour and services: ancd
(viii) profit earned by the service provider relatable to supply of labour and
services, '

(c) -where value added tax or sales tax has been paid or payable on the actual
value of property in goods transferred in the execution of the works contract
then, such value adopted for the purposes of payment of value added tax or
sales tax, shall be taken as the value of property in goods transferred in the
execution of the said WOIKs contract for determination of the value of service
portion in the execution of works contract under this clause;

(i) Where the value has not been determined under clause (j), the person liable to - -
pay lax on the service portion involved in the execution of the works contract
shall determine the service tax payable in the following manner. namely :- '

(A) in case of works contracts énz‘erea’ into for execution of original works, service
tax shall be payable on forty per cent of the total amount charged for the works

contract;
[Provided that where the amount charged for works contract includes the value of

goods as well as land or undivided share of land, the service tax sfi
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[(B) in case of works conz‘;laczj not covered under sub-clause (A), including works
contract entered into for, - v '
() maintenance or repair or reconditioning or restoration or servicing of any
goods; or ‘
(i) maintenance or repair or completion -and finishing services such as
glazing or plastering or floor and wal/ tiling or installation of electrical fittings
of immovable property, _ ' : :
service tax shall be payaple on seventy per cent. of the tota/ amount charged for

the works contract]

Explanation 1. - For the purposes of this rule -

(@) ""or)'gina/ works” means-

(1) all new constructions, .

(i) all types of additions and alterations to abandoned or damaged structures on
land that are required to make them workable, .

(i) erection, commissioning or installation of plant, machinery or equipment or
Structures, whether pre-fabricated or otherwise' ‘

(b) “total amount” means the sum lotal of the gross amount charged for the works

contract and the fair market value of all goods and services supplied in or in

relation to the execution of the works contract, whether or not supplied under the

same conltract or any other contract after dea’ucz‘/'ng-

() the amount éharged for such goods or services, if an v, and

(i) the value added tax or sales lax, if any, levied thereon -

Provided that the fair market value of goods and services so supp//'ed may be
determined in accordance with the generally accepted accounting principles.

83 On going through the Works Contract and the Invoices submitted, I find that the
appellant have rendered water proofing, leveling of Fioor, civil work of buildings etc
which is covered under rﬁéintenance or repair or completion and finishing services such
as glazing or plastering or floor and wall tiling as well as all types of additions and
alterations to abandoned or damaged structures on land that are required to make
them workable covered under the scope of original work. Hence, I find that they are
eligible for the abatement of 40% & 70% respectively as per Rule 2A discussed above,

9. The appellant has submitted a bifurcation of Works Contract Services provided

to Compa'ny & Non-Company and abatement claimed under RCM. They claim that
they have already discharged service tax on the Works Contract Service during the
said period and have provided the breakup, which is reproduced below:-

Works Contract Service

May

i ) ' _
\g%feg\mmo 2859323 | 40% | 1143729 | 571865 | 1236% | 70682
o] _(;l

Taxable Total
RCM . N
) Value of | Abateme | value after o Service
F.Y. | Period ) ' laibaility | S.Tax rate |
‘ Service nt abatemen Tax-
' . (50%) -
t Payable

5 e THE Con,.
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219895 40% 87958 0 12.36% | 10872
Juhe to 3917375 40% 1566950 783475 14% 109687
Pt | 822826 | 40% | 329130 0 14% 46078
oct | 153000 | 40% 61200 30600 14% "“Zé@i:
0 0 0 0 0 0
6112692 40% 2445077 | 1222538 | 145% | 177268
Nov to : -
March | 3848972 | 70% 2694280 | 1347140 | 145% | 195335
706617 40% 282647 0 14.50% 40984
Total (A) | 655190
Works Contract Service
Taxable
. Value of | Abateme value RCM S.Tax T?tal
F.Y. | Period _ after laibaility “Service Tax
Service nt . - rate
_ abateme (50%) Payable
nt
April
to 505021 40% 202008 101004 14.50% -] . 14646
May
April
to 113425 70% 79396 0 14.50% 11513
2016-| May |
17 June .
to 16138165 40% 6455266 3227633 15% 468007
March ' .
June
to | 9144926 | 40% | 3657970 0 15% 548696
March .
Total B 1032841
Total Tax payable (A+B) = Rs.10,58,999/-
Service tax Paid = Rs.5,95,501/-
Net Service Tax payable = Rs.4,63,498/-

9.1  Considering the fact that the service rendered by the appellant falls under Works
Contract service and that the appellant have already discharged some amount of service _

tax under Works Contract as evident from the ST-3 Returns, and that they have self

admitted their tax liability of Rs.4,63,498/- after availing the .@\and 50%

exemption available under RCM. I find that the appellant is re{ gio j:%?)‘nly the
e

‘\,{.\ '_ - N - d
Bigd 1o pa
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T
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differential service tax of Rs.4,63,498/- alongwith interest.

g"r’.‘lg -

10




F.NO.GAPPL/COM/STP/ZZ19/2022

10. I find that the imposition of penal"ty under Section 78 is also Justifiable as it
provides penalty for suppressing the value of taxable services. The appellant have
already paid Service tax amount of Rs.5,95,501/- and are required to discharge the
remaining tax liability of Rs.4,63,498/-. 1, therefore, uphold the penalty equal to
Rs.4,63,498/- of the tax determined, under Section 78(1) of the Finance Act, 1994,

11.  Asregards the imposition of penalty under Section 77 (1) is concerned; I find that
the same is also imposable, However, considering the reduction in tax liability, I reduce
the penalty imposed yrider Section 77(1) of the Finance Act, 1994 from Rs.10,000/- to
Rs.1,000/-. :

12.  In view of the above discussion and findings, I uphold the impugned order
confirming the service tax demand to the extent of Rs.4,63,498/- alongwith interest and
penalties. ' '

13, Wwﬁﬁﬁmmmmﬁaﬂﬁﬁmwg.

The appeal filed by the appellant stands disposed off in above terms.

(Forer s Rig)
T (3ftem)

Date: 2%.07.2027

<

Attested
QA)\(NS/E
(Rekha A. Nair)

Superintendent (Appéals) ,
CGST, Ahmedabad

By RPAD/SPEED POST

To, .

M/s. Shubh Construction, - Appellant
8-Kameshwar Bunglow, :
Shayona City Road, Ghatlodia,

Ahmedabad-380061 -

The Additional Commissioner - Respondent
CGST, Ahmedabad North

Copy to: ’

1. The Principal Chief Commissioner, Central GST; Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North. '
3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.

(For uploading the OIA)
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